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Abstract. The Robert T. Stafford Disaster Relief and Emergency Assistance Act, P.L. 93- 288, as amended, 42 
U.S.C. 5121-5206, and implementing regulations in 44 C.F.R. 206.31-206.48, provide the statutory framework 
for a Presidential declaration of an emergency or a declaration of a major disaster. Such declarations open the 
way for a wide range of federal resources to be made available to assist in dealing with the emergency or major 
disaster involved. The Stafford Act structure for the declaration process reflects the fact that federal resources 
under this act supplement state and local resources for disaster relief and recovery. Except in the case of an 
emergency involving a subject area that is exclusively or preeminently in the federal purview, the Governor of 
an affected state, or Acting Governor if the Governor is not available, must request such a declaration by the 
President. This report will review the statutory and regulatory requirements applicable to the affected state 
seeking the declaration and to the Presidential declaration, and will note the different types of resources that 
may be made available in the response to the two types of declarations. 
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Summary 

The Robert T. Stafford Disaster Relief and Emergency Assistance Act, P.L. 93- 
288, as amended, 42 U.S.C. §§ 5121-5206, and implementing regulations in 44 
C.F.R. §§ 206.31-206.48, provide the statutory framework for a Presidential 
declaration of an emergency or a declaration of a major disaster. Such declarations 
open the way for a wide range of federal resources to be made available to assist in 
dealing with the emergency or major disaster involved. The Stafford Act structure 
for the declaration process reflects the fact that federal resources under this act 
supplement state and local resources for disaster relief and recovery. Except in the 
case of an emergency involving a subject area that is exclusively or preeminently in 
the federal purview, the Governor of an affected state, or Acting Governor if the 
Governor is not available, must request such a declaration by the President. This 
report will review the statutory and regulatory requirements applicable to the affected 
state seeking the declaration and to the Presidential declaration, and will note the 
different types of resources that may be made available in the response to the two 
types of declarations. This report will updated as needed. 
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The Declaration Process 

The Robert T. Stafford Disaster Relief and Emergency Assistance Act, as 
amended, 42 U.S.C. § 5121 et seq., is designed to provide a means by which the 
federal government may supplement state and local resources in major disasters or 
emergencies where those state and local resources have been or will be overwhelmed. 
The act provides separate but similar mechanisms for declaration of a major disaster 
and for declaration of an emergency. Except to the extent that an emergency involves 
primarily federal interests, both declarations of major disaster and declarations of 
emergency must be triggered by a request to the President from the Governor of the 
affected state. The pertinent provisions with respect to such declarations are set forth 
in Section 401 of the Stafford Act, 42 U.S.C. § 5170, with respect to major disasters 
declarations and in Section 501 of the Stafford Act, 42 U.S.C. § 5191, with respect 
to emergency declarations: 

§ 5170. Procedure for declaration 

All requests for a declaration by the President that a major disaster exists shall 
be made by the Governor of the affected State. Such a request shall be based on 
a finding that the disaster is of such severity and magnitude that effective 
response is beyond the capabilities of the State and the affected local 
governments and that Federal assistance is necessary. As part of such request, 
and as a prerequisite to major disaster assistance under this chapter, the Governor 
shall take appropriate response action under State law and direct execution of the 
State’s emergency plan. The Governor shall furnish information on the nature 
and amount of State and local resources which have been or will be committed 
to alleviating the results of the disaster, and shall certify that, for the current 
disaster, State and local government obligations and expenditures (of which State 
commitments must be a significant proportion) will comply with all applicable 
cost-sharing requirements of this chapter. Based on the request of a Governor 
under this section, the President may declare under this chapter that a major 
disaster or emergency exists. 1 



1 44 C.F.R. § 206.36 sets out the requirements to be fulfilled by the Governor or Acting 
Governor in his or her absence in requesting a Presidential major disaster declaration: 
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1 (...continued) 

§ 206.36 Requests for major disaster declarations. 

(a) When a catastrophe occurs in a State, the Governor of a State, or the Acting 
Governor in his/her absence, may request a major disaster declaration. The 
Governor should submit the request to the President through the appropriate 
Regional Director to ensure prompt acknowledgment and processing. The request 
must be submitted within 30 days of the occurrence of the incident in order to be 
considered. The 30-day period may be extended by the Associate Director, 
provided that a written request for an extension is submitted by the Governor, or 
Acting Governor, during this 30-day period. The extension request will stipulate 
reasons for the delay. 

(b) The basis for the request shall be a finding that: 

(1) The situation is of such severity and magnitude that effective response 
is beyond the capabilities of the State and affected local governments; and 

(2) Federal assistance under the Act is necessary to supplement the efforts 
and available resources of the State, local governments, disaster relief 
organizations, and compensation by insurance for disaster-related losses. 

(c) In addition to the above findings, the complete request shall include: 

( 1 ) Confirmation that the Governor has taken appropriate action under State 
law and directed the execution of the State emergency plan; 

(2) An estimate of the amount and severity of damages and losses stating 
the impact of the disaster on the public and private sector; 

(3) Information describing the nature and amount of State and local 
resources which have been or will be committed to alleviate the results of 
the disaster; 

(4) Preliminary estimates of the types and amount of supplementary Federal 
disaster assistance needed under the Stafford Act; and 

(5) Certification by the Governor that State and local government 
obligations and expenditures for the current disaster will comply with all 
applicable cost sharing requirements of the Stafford Act. 

(d) For those catastrophes of unusual severity and magnitude when field damage 
assessments are not necessary to determine the requirement for supplemental 
Federal assistance, the Governor or Acting Governor may send an abbreviated 
written request through the Regional Director for a declaration of a major 
disaster. This may be transmitted in the most expeditious manner available. In 
the event the FEMA Regional Office is severely impacted by the catastrophe, the 
request may be addressed to the Director of FEMA. The request must indicate 
a finding in accordance with § 206.36(b), and must include as a minimum the 
information requested by § 206.36 (c)(1), (c)(3), and (c)(5). Upon receipt of the 
request, FEMA shall expedite the processing of reports and recommendations to 
the President. Notification to the Governor of the Presidential declaration shall 
be in accordance with 44 CFR 206.39. The Associate Director shall assure that 
documentation of the declaration is later assembled to comply fully with these 
regulations. 

According to the Office of the General Counsel of FEMA, the role of the Associate Director 
is now performed by the Director of the Recovery Division. The position of Associate 
Director does not currently exist in FEMA. It appears that the present regulatory language 
does not reflect the current organizational structure. Cfi, section on Mission and 
Organization in Federal Emergency Management Agency, Annual Performance & 
Accountability Report for Fiscal Year 2002, at 9-11 (2003), available at 
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